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BEFORE THE ADMINISTRATOR

IN THE MATTER OF

Bl TUMA- STOR, INC. d/b/a
Bl TUMA CORPORATI ON AND CGENCOR
| NDUSTRI ES, | NC.,

DOCKET NO. EPCRA-7-99- 0045
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RESPONDENT

ORDER ON RESPONDENT' S MOTI ON TO STAY

Thi s proceeding arises under the authority of Section 325 of
t he Energency Pl anning and Community Ri ght-To- Know Act of 1986, 42
U S C 8§ 11045 (Supp. 1V 1986), and is governed by the Consol i dated
Rul es of Practice Governing the Adm nistrative Assessnent of Cvil
Penal ti es, |ssuance of Conpliance or Corrective Action Orders, and
t he Revocation, Term nation or Suspension of Permts (the "Rul es of
Practice"), 40 C.F.R 88 22.1-32.

In an Order Granting Joint Mtion for Postponenent of Hearing
entered by the undersigned on April 6, 2000, the hearing in this
matter was postponed for the second tinme. The hearing now is
schedul ed to begin on June 27, 2000. The hearing will be limted
to the issue of the appropriate penalty as the parties stated in
their Joint Mtion for Postponenent of Hearing that they have
entered stipul ations concerning the liability issues for all counts
of the Conpl aint.

On April 6, 2000, Respondent nailed a Motion to Stay. In this
noti on, Respondent noves to stay the proceedi ngs on the ground t hat
creditors of Gencor Industries, Inc. have fil ed agai nst Respondent
an involuntary bankruptcy proceeding in the United States
Bankruptcy Court in WImngton, Delaware, on April 5, 2000, as
reported in an attached newspaper article from the Ol ando
Senti nel .

Conpl ai nant, the United States Environnmental Protection Agency
(“EPA"), opposes Respondent’s notion to stay. The EPA submits that
Respondent has represented t hat i ndependent auditors are conducti ng
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a review of Respondent’s financial condition and are expected to
issue a report in |ate May 2000.

Respondent sinply asserts that a stay shoul d be granted on the
basi s of the proffered newspaper article reporting the filing of an
i nvol untary bankruptcy proceedi ng. Respondent cites no authority
in support of its notion. First, it is noted that this
adm nistrative enforcenent action brought by the EPA is not
automatically stayed as a result of the bankruptcy proceeding
i nvol ving Respondent. This is a proceeding to enforce the
regul atory powers of a governmental unit, and as such is exenpt
fromthe automatic stay provisions of the Bankruptcy Code under 11
US C 8 362 (b)(4) (1999). See United States v. Nicolet, Inc.,
857 F. 2d 202, 209 (3¢ Cir. 1988). This is not to say, however,
that enforcenent of any order assessing penalties or a noney
judgnent is not subject to control of the Bankruptcy Court.
Second, Respondent’s own subm ssion in support of its notion to
stay indicates that a stay on account of the bankruptcy proceeding
is not warranted. Specifically, the proffered newspaper article
quotes Respondent’s Chairman E.J. Elliott as stating “CGencor is a
viable and profitable conpany and certainly should not be in
Chapter 11." Accordingly, the Motion to Stay is Denied.

Original signed by undersigned

Bar bara A. Gunni ng
Adm ni strative Law Judge

Dat ed: 4- 20- 00
Washi ngt on, DC




